
 
ARTICLE 
MTM DEFENCE LAWYERS – THE MAKING OF LAW 
 
The Law of Scotland is made up of Law derived from the common law - that is Judicial 
interpretation of criminal offences over hundreds of years - and also from Parliament, which 
lays down the laws and creates categories of offences from time to time.  It is the job of the 
lawyer to study precedent, to know the law and to advise the client. 
 
The application of law 
 
Here at MTM Defence Lawyers we always consider how the law applies to our client.  Is our 
client’s case different?  Does the law require to be amended to reflect our client’s position?  
Indeed, occasionally, is the law simply wrong and is our client suffering as a consequence of 
it?  We pride ourselves in considering MTM Defence Lawyers to be at the cutting edge of the 
law. 
 
Making new law 
 
There are very many examples of MTM Defence Lawyers making new law in relation to all 
types of criminal offences.  In relation to the Law of Diminished Responsibility we recently 
had to consider whether the law provided adequate relief to persons who suffered from 
mental disorder, but which was not so severe as to amount to Diminished Responsibility.  We 
were pleased to make the law in that connection in the case of HMA v Caldwell 2009 SCCR.   
 
Similarly we have been involved in defining the law of fire-raising.  The law on fire-raising 
was divided into wilful and culpable and reckless fire-raising.  In the past, the death penalty 
often applied to wilful fire-raising.  The Law in relation to wilful fire-raising was left 
untouched from 1907 until the 1990’s.  At that time MTM Defence Lawyers were involved in 
two of the leading cases on wilful raising HMA v Carr 1994 SCCR and HMA v McKelvie 
1996 SCCR. 
 
Then again clients often find themselves in difficulty because they have reacted to a situation 
not of their making.  Sometimes a client is provoked.  The law of Provocation is very 
complicated.  We had concerns in relation to the existing law of provocation and how it 
applied to one of our clients.  We proceeded with raising an appeal on behalf of our client and 
the law is now consolidated in the case of HMA v Gillon 2005.  
 
Challenging road traffic cases 
 
There are very many other areas of the law in which our firm has been active.  In relation to 
Road Traffic Law our firm challenged the use of the intoximeter machine in the United 
Kingdom.  We established that the machine was not being manufactured by the American 
company initially authorised to manufacture it but by an entirely different company albeit in 
the same city.  Did this mean that the device actually being used across Britain was not the 
approved device by the Secretary of State?  This point was settled in the case of Brown v 
Gallagher (number 1) 2002 SCCR.  In addition to that we were able to establish by leading 



 
scientific evidence that we could have an intoximeter machine produce a reading almost three 
times the legal limit for a sober man.  Did this mean the machine was flawed?  The answer 
can be found in Brown v Gallagher (number 2) 2002 SCCR.   
 
In addition in relation to road traffic law there are certain times when police officers can 
proceed to take a sample of blood or urine from a suspect.  These are when the machine that 
ordinarily measures breath is not reliable and a few other circumstances.  Who establishes if 
the machine is reliable?  Can police officers rely upon information passed to them 
secondhand?  This was answered in the case of Buchanan 1999 SCCR. 
 
Human Rights Law and the Scottish legal system 
 
The Human Rights Act has come into play in Scotland.  One of the first impacts it had was on 
the question of who should sit in judgement in cases and who should appoint those who sit in 
judgement.  Could there be a challenge to any conviction because of who had appointed the 
person to sit in judgement.  This was answered in a series of leading cases one of which was 
Marshall v Ritchie 2000 SCCR. 
 
Asking the right questions in law 
 
Is there a difference between cannabis and cannabis resin?  If there is a difference in legal 
terms between the two and if the Crown make a mistake can they seek to amend the charge 
against a client to rectify their error?  This was answered in the case of Scott v Morrison 1992 
SCCR. 
 
Then again sometimes the Crown seek to rely upon procedural evidence.  They serve 
certificates on clients, which, if they are not challenged, are deemed to have been proven. 
 
What happens if the Crown fail to tie up the object which was examined to the forensic 
science report?  Is this something that can be remedied?  The answer can be found in  
Dryburgh v Scott 1994 SCCR. 
 
Challenging admissibility of evidence 
 
Even in the course of the trial itself the legal procedures have changed from time to time.  If 
somebody wishes to challenge the admissibility of evidence as unfairly obtained in a jury 
trial, at what stage should that happen and who should determine the facts?  In the case of 
Peter Clark we asked the High Court to consider changing entirely how that process is carried 
through.  The High Court described our approach as “adventurous”.  
 
We do not claim that we are always successful in the points which we take but we think the 
foregoing demonstrates our commitment to representing our clients’ interests as strenuously 
as possible in every circumstance.  It is a commitment that we have had since we were 
established, and a principle to which we remain totally committed.  


