
 

New rules for detention and arrests in 

Scotland – new rights for persons 

questioned by the police 

Following the much publicised Cadder case, which turned on the issue of legal representation 

when an accused person is questioned by police, the Scottish Parliament brought in emergency 

legislation.  This has had a number of far-reaching consequences for anyone questioned by the 

police.  MTM was at the forefront of publicising these implications of the Cadder case, warning 

as early as 2009 – and well before the appeal ruling – of the likely consequences with regard to 

cases going through the courts based on police evidence obtained without a lawyer being 

present.   

The legislation, which is now in force, is the Criminal Procedure (Legal Assistance, Detention 

and Appeals) (Scotland) Act 2010.  The Act amends Sections 14 and 15 of the Criminal 

Procedure (Scotland) Act 1995 which relates to the rights of suspects and arrested persons.  

Six-hour detention becomes 12-hour detention 

Under the new legislation, the six-hour detention period is now extended to 12 hours.  So a 

person can now be detained in relation to a crime punishable by imprisonment and taken to a 

police station for a period of up to 12 hours.  After that time the person must either be arrested 

or released.  However, in unusual circumstances the police can detain a person for a further 12 

hours.  

New right to legal consultation 

A person who is detained or arrested, and who is about to be interrogated by the police, now 

has a new right to have a private consultation with a solicitor before any questioning begins and 

is also allowed to have a solicitor present with them during questioning.  

 



 

A consultation can take the form of a telephone discussion, where the solicitor is unable to 

attend immediately at the police station, or it can be a consultation with the solicitor in person at 

the police station.  The person in custody is also now allowed to have a solicitor present with 

them during the police interrogation and can ask for a private consultation with their solicitor 

during the police interview.  

Rights when questioned at other locations and in other 
circumstances 

The new rights to have a private consultation with a solicitor before the interrogation, to have a 

solicitor present during the interrogation and to consult with a solicitor during the police 

interrogation, also apply to people who are questioned by the police at other locations.  

Specifically, the same rights apply to people who are questioned in their own home by police, 

and to people who attend the police station voluntarily to assist the police with their enquiries. 

A fairer system 

What all this amounts to in MTM’s view is a much fairer system for people being questioned. As 

we have pointed out in our contributions to the legal and media debate on the issues 

surrounding the Cadder case, it was previously all too easy for someone to incriminate 

themselves when being questioned without a solicitor being present. 

The new legislation means that individuals are safeguarded against such eventualities by 

having the right to a solicitor to advise them. All of this makes for a much fairer system for 

people being questioned - people in such circumstances should always avail themselves of 

expert legal advice and representation.   

 

  

 

 


